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 “Awaiting Foster Care Placement” Under the McKinney-Vento Act1 
 
 
 

The McKinney-Vento Act guarantees access to school and a meaningful 
opportunity for educational success to children and youth covered by the Act.2  The Act 
covers children and youth “who lack a fixed, regular, and adequate nighttime residence”, 
specifically including children and youth “awaiting foster care placement.”  42 U.S.C. 
§11434A(2)(A) and (B)(i).  Although the McKinney-Vento Act clearly covers children 
and youth awaiting foster care placement, it does not define that phrase.3  This memo 
seeks to provide a definition that is consistent with both the letter and the intent of the 
law. 
 
 Attorneys and other advocates who work in the child welfare field are most likely 
aware that regulations of the U.S. Department of Health and Human Services (USHHS) 
define the term foster care very broadly.  USHHS regulations define “foster care” as 
follows: 
 

“24-hour substitute care for children placed away from their parents or 
guardians and for whom the State agency has placement and care 
responsibility. This includes, but is not limited to, placements in foster 
family homes, foster homes of relatives, group homes, emergency shelters, 
residential facilities, child care institutions, and preadoptive homes.” 
45 C.F.R. §1355.20. 

 
Essentially, this definition includes every possible out-of-home placement.  Under 

this definition, virtually any child who has been removed from the home is in foster care, 
regardless of the character of the placement.  It is hard to imagine any circumstance in 
which a child or youth would be considered to be “awaiting foster care placement.” 
 

                                                 
1 National Law Center on Homelessness & Poverty, 2003.  Address questions/comments to Patricia 
Julianelle, at julianelle@nlchp.org.  This information is not offered as legal advice and should not be used 
as a substitute for seeking professional legal advice. It does not create an attorney-client relationship with 
you. 
2 For extensive information about the McKinney-Vento Act, visit www.nlchp.org/FA_Education. 
3 The U.S. Department of Education’s (USDE) recent Guidance addressed this issue only briefly, noting 
that “children and youth in foster care are not considered homeless.”  March 2003 Draft Non-Regulatory 
Guidance, page 27 (emphasis in original).   The USDE’s 1995 Guidance also does not clarify this issue.  
The 1995 Guidance states that “in general, children and youth in foster homes are not considered 
homeless,” with the caveat that “children placed in foster homes for lack of shelter space, however, should 
be considered homeless.”  June 1995 Preliminary Guidance, page 21.  However, these principles do not 
help determine the meaning of “awaiting foster care placement.” 
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This definition obviously cannot be applied to the McKinney-Vento Act, as such 
application would render the statutory phrase “awaiting foster care placement” 
meaningless.  Congress intended the Act to cover a set of children in state custody that 
Congress considered to be awaiting foster care placement.  Further examination of 
USHHS’ regulations and the relative purposes of the McKinney-Vento Act and the 
Adoption and Safe Families Act clarifies that the U.S. Department of Education (USDE) 
must interpret the term “foster care” differently than USHHS. 
 

Agencies must interpret statutory terms in such a way as to meet the purpose and 
intent of the legislation.  To this end, terms are often defined differently by different 
agencies, or even different branches of the same agency.  For example, various federal 
agencies define the term “homeless” quite differently.  Even within USDE, terms such as 
“parent” and “free appropriate public education” have different definitions in different 
contexts. 

 
USHHS has enacted a broad definition of foster care in an effort to cast a wide net 

within the Adoption and Safe Families Act, to extend statutory and regulatory protections 
to as many children as appropriate.  This is commendable and seems analogous to the 
intent behind the McKinney-Vento Act’s broad definition of “homeless children and 
youth.”  USHHS’ regulations are designed to protect the physical, mental and emotional 
health and safety of children in state custody.  Many provisions of the regulations apply 
only to children in “foster care;” therefore, the regulations define foster care broadly.4 
 

USHHS’ broad definition of foster care fits perfectly within the intent and 
purpose of the Adoption and Safe Families Act.  However, it does not make sense in the 
context of the McKinney-Vento Act.  As explained above, it would render meaningless 
the Act’s specific inclusion of children “awaiting foster care placement.”  It is a well-
established canon of construction that a statute cannot be interpreted in such a way as to 
render statutory language meaningless.5  Further, the same concerns for health and well-
being that led USHHS to establish a broad definition of “foster care” compel USDE to 
adopt a more narrow definition.  USDE’s primary goal is improving academic 

                                                 
4 For example, the following regulatory protections apply to children in foster care: 
· Permanency hearings [45 CFR 1355.34(c)(2)(iii)] 
· On-site reviews of child and family services by Federal and State reviewers [45 CFR 

1355.33(c)(1)] 
· Requirement for reasonable efforts to return children home or place them in permanent placements 

[45 CFR 1355.34(b)(2)(ii)(G)] 
· Quality assurance systems and provision of quality services that protect safety and health [45 CFR 

1355.54(c)(3)] 
· Compliance with safety requirements [45 CFR 1355.34(c)(7)(iii)] 
· Data collection requirements [45 CFR 1355.40; data elements for foster care are specifically 

enumerated in Appendix A] 
· Case plans [45 CFR 1356.21(g)] 
· Federal reviews of State compliance with eligibility provisions as they apply to foster care 

providers [45 CFR 1356.71] 
· The availability to states of federal financial participation (FFP) in their child welfare systems.  

[FFP is available for foster care maintenance payments made on behalf of children eligible for 
foster care. 45 CFR 1355.20 and 1356.10 et seq.] 

5 Canons of construction are established legal rules for interpreting statutory language. 
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achievement.  Therefore, USDE’s interpretation of “awaiting foster care placement” 
should focus on that goal, within the context of the McKinney-Vento Act. 
 

When a social services agency removes a child from home, the child necessarily 
loses his or her residential stability.  The Adoption and Safe Families Act requires that 
the social services agency make efforts to find a permanent placement for the child.  That 
permanent placement may be reunification with parents, adoption, legal guardianship, 
placement with a relative, or another planned, permanent living arrangement.  Sometimes 
a child moves into permanent placement immediately after removal from the home.  
However, it is not uncommon for children to be placed in temporary placements, because 
more permanent placements are not available.  Those temporary placements may be 
short-term or long-term, depending on the placements that are available and the specific 
situations of the children.   

 
The McKinney-Vento Act does not apply to children who have achieved 

permanency in their living situation.  The Act is also unlikely to apply to children in 
long-term placements, who have not yet achieved permanence. However, it does apply to 
children and youth “who lack a fixed, regular, and adequate nighttime residence.”  That 
general definition, combined with the specific inclusion of children “awaiting foster care 
placement,” must be interpreted as applying the McKinney-Vento Act to children in any 
interim placement.  In general, interim placements include any living arrangement which 
is not intended to be long-term.  Rather, the social services agency intends these 
placements to be shorter-term, interim measure while appropriate long-term 
accommodations are located.  Interim placements are not fixed, regular and adequate.  
Children in interim placements are waiting for a fixed, regular and adequate 
accommodation.  They are the population that should be considered to be “awaiting foster 
care placement.”  Children in interim placements are also most likely to encounter the 
kind of barriers to educational access and success that the McKinney-Vento Act is 
designed to eliminate.  They can benefit most from the Act’s protections. 
 

The intended duration of a placement can be determined in several ways.  
Liaisons should be able to obtain this type of information from departments of social 
services/human services, local juvenile/family courts, court-appointed 
attorneys/advocates, and other personnel involved in the child’s case.  Reference to the 
child’s permanency plan can also be informative.  Due to the nature of social service 
placements, it will often be impossible to predict how long a child may actually remain in 
a placement, or how temporary or permanent that placement may be.  However, until a 
determination is made that the child’s placement is appropriate and intended to be long-
term, the child should be considered to be awaiting foster care placement. 

 
As with all determinations of McKinney-Vento eligibility, determinations of 

whether a child is awaiting foster care placement must be made on a case-by-case basis.  
However, the following principles can guide this case-specific inquiry. 
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The phrase “awaiting foster care placement” is likely to include children in the following 
types of placements6: 
 
 Shelters 
 Emergency / interim / short-term foster homes 
 Group homes and residential placements that are not intended to be long-term 
 Evaluation centers, or placements for the sole purpose of evaluation 

 
Placements that are unlikely to be covered by the McKinney-Vento Act include: 
 
 Long-term foster homes 
 Pre-adoptive foster homes 
 Long-term kinship care 
 Group homes and residential placements, if a determination has been made that 

the placement is appropriate and long-term 
 
 

In sum, applying the McKinney-Vento Act to children and youth in interim 
placements represents sound educational policy.  Homeless children and those in interim 
social services placements face virtually identical barriers to school stability and access.7  
These barriers severely limit children’s ability to succeed academically.8  The McKinney-
Vento Act permits children to enroll in school immediately, while documents typically 
required for enrollment are obtained.  The Act also allows children to remain in one 
school despite their forced residential mobility, to the extent that is feasible.  These 
protections ensure that children and youth are able to continue progressing in school 
while their housing is unstable, advancing their academic achievement and social-
emotional development.  The McKinney-Vento Act is a proven achievement strategy that 
assists children, schools and social services agencies in reaching their educational goals.  
Therefore, the inclusion within the McKinney-Vento Act of children and youth in interim 
placements is sound educational and social service policy.  It is consistent with the plain 
language of the statute and the intent of Congress.  Thus, “awaiting foster care 
placement” should be interpreted to include all children and youth in interim placements. 
 

                                                 
6 It should be noted that different states often use different terminology to refer to the same type of 
placement.  I have tried to use descriptive terms in this memo to make it applicable to all jurisdictions, but 
some interpretation may be necessary when applying the terms to particular placements. 
7 “Children in foster care drop out of school at twice the rate of other children, according to a 1997 study. 
Researchers generally attribute this to repeated transfers from one foster home to the next resulting in 
multiple school changes, where valuable credits, school records and social networks are lost and 
curriculums and standards differ.”  Casey Family Programs, Education and Foster Care, October 2002.  
Homeless children and those awaiting foster care placement also encounter similar difficulties producing 
enrollment documents.  “Complying with initial enrollment requirements, and gaining access to prior 
school records, were considered the biggest problem areas” to school access for foster children by school 
districts and social services agencies in recent Pennsylvania study.  Education Law Center, Lost in the 
Shuffle Revisited, January 2002.  
8 For example, a study in the state of Washington found that foster youth scored an average of 15 to 20 
percentile points below non-foster youth on statewide achievement tests.  “Even after statistically 
controlling for a variety of factors, a youth that enters foster care is likely to have lower test scores and 
graduation rates.”  Mason Burley and Nina Halpern, Educational Attainment of Foster Youth, November 
2001. 


