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- 1400 West Washington, Suite 101

IN THE OFFICE OF ADMINISTRATIVE HEARINGS

Il = Student, by and through No. 16C-DP-012-ADE
Parent |l
Petitioners, ADMINISTRATIVE LAW JUDGE
V. DECISION
Sedona-0ak Creek Unified School District
Respondent

HEARING: Convened on three dates: January 21, 2016, January 22, 2016
and March 23, 2016, with the record left open to receive transcripts, to receive written
closing legal arguments, and for review of entire hearing record."

APPEARANCES: Petitioner Parent JJjjj. (‘Parent”), appeared on his own behalf
and on behalf of Petitioner Student i (“Student”) and was accompanied by Student’s

Parent i}

Attorneys Patrice M. Horstman and Alex D. lvan, HUFFORD, HORSTMAN, MONGINI,
PARNELL & TUCKER, P.C., represented Respondent Sedona Oak Creek Unified School
District No. 9 (“District”), accompanied by school representative Michael L. Remus,

Director of Student Support Services.
Certified Court Reporter Annette Satterlee, PERFORMANCE REPORTERS, INC., was

present and recorded the proceedings as the official record of the hearing.

WITNESSES:? Parent; Tiffany Wilson, Service Coordinator; Rebecca Belanger
Vess, Special Education Teacher; Michael L. Remus, District Director of Student
Support Services; Scott Keller, West Sedona School Principal (and former District
Director of Special Education); Trina D. Spencer, Ph.D., BCBA-D.

ADMINISTRATIVE LAW JUDGE: Kay A. Abramsohn

Parent brought this due process action, on behalf of Student, maintaining that
District failed to provide a free appropriate public education (“FAPE”). The law
governing these proceedings is the Individuals with Disabilities Education Act (“IDEA"),
20 United States Code (“U.S.C.") §§ 1400-1482 (as re-authorized and amended in

' The 45" day was recalculated at the end of the review of record on July 29, 2016, to be August 16,
2016.

2 Throughout this Decision, proper names of parents and Student’s teachers are not used in order to
protect confidentiality of Student and to promote ease of redaction. Pseudonyms (appearing above in
bold type) will be used instead. Proper names of administrative personnel, service providers, and expert

witnesses are used.

Office of Administrative Hearings

Phoenix, Arizona 85007
(602) 542-9826
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Thereafter, the Administrative Law Judge undertook consideration in this matter
in the event that Parent had misspoken and had not so admitted or, in fact, had
presented, within any of the testimony, evidence or argument, support for Petitioners’
argument regarding ABLLS-R defining the educational needs and the goals within an
IEP. The Administrative Law Judge has now considered the official hearing record,
including the testimony and including each Exhibit referenced at hearing,?° and makes
the following Findings of Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

il. Student is now [ years old. Student has three special education
eligibility categories: Autism, Moderate Intellectual Disability, and Speech/Language
impairment.?!

2 An ABLLS-R assessment was performed in April 2015 by Student's
Special Education Teacher.?

8. An ABLLS-R protocol can be completed by many persons, including
parents, educators, behavior analysts, psychologists, therapists, and other
professionals.?? Determining the skills of a child “is only one step in the development of
a program to increase a student’s skills; knowledge about planning both what and how
to teach is the next step and requires input from individuals who have been trained in
the areas of program development and implementation.”?*

4. The IEP process for the 2015-2016 school year began in May 2015.

Three |IEP meetings were convened in May 2015, two IEP meetings were convened in

the compensatory request from 648 hours to 378 hours to account for “the remaining 7 goals” not
meeting an identified need.
20 The Administrative Law Judge has read and considered each Exhibit referenced at hearing, even if not
mentioned in this Decision. The Administrative Law Judge has also considered the testimony of every
witness, even if the testimony is not specifically mentioned in this Decision.
21 See Exhibits Roman |-2D and Roman |-8D and I-8F. Student is non-verbal and uses a picture
exchange communication system (“PECS”) book to communicate throughout the school day. See
Exhibit Roman I-8F.
22 See Exhibit Roman I-1C(1).
23 See Exhibit Roman V, THE ASSESSMENT OF BASIC LANGUAGE AND LEARNING SKILLS (THE ABLLS-R):
SCORING INSTRUCTIONS AND IEP DEVELOPMENT GUIDE (“ABLLS-R Guide”), page 9.
2 See Roman V, ABLLS-R Guide, page 9.
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ABLLS-R Protocol. Typically, when one or two objectives are written for
any of the 15 skill areas within the Basic Learner Skills Section, it is
relatively easy to identify 20 appropriate instructional objectives. It is
important to avoid an excessive number of objectives as this will likely
impact the training time available to ensure the development and
acquisition of critical skills (in addition to the ability of the educational staff
to effectively maintain and track each objective. Furthermore, it is
important to allow time within the educational environment to
accommodate opportunities for incidental teaching and to facilitate and
promote generalization of the existing skills. The alternative to having an
excessive amount of objectives is to add new learning tasks as the
existing objectives are met.

16. When asked to find any reference in the ABLLS-R Guide that the term
“instructional objectives” as used in the ABLLS-R Guide referred to “goals” in an |[EP
and that an “effective IEP would have 20 to 30 goals,” Parent was unable to point to

any such specific statements. *
17. Under the section entitled “Content of the IEP,"” the ABLLS-R Guide states

as follows:

The selection of educational objectives for an individual child must be
based upon the unique needs of the child. As such, it is impossible to
specify the exact criteria for the selection of objectives for children.
However, it is possible to provide some general guidelines to help with
the selection process.

The ABLLS-R Guide goes on to provide general information regarding the four major
sections of the ABLLS-R protocol: basic learner skills, academic skills, self-help skills,

and motor skills.
18. At hearing, Parent acknowledged that the |EP team determines the

educational needs of a student.*

19. At hearing, Parent acknowledged that the ABLLS-R assessment alone

does not determine all of the educational needs of a student.*®

44 Parent testimony, January 22, 2016, Transcript Vol 1l, pages 122-25. See Exhibit Roman iIl, #20
(page 4), an apparent reference to the ABLLS-R Guide (page 28).
4 Parent testimony, January 22, 2016, Transcript Vol. Il, page 130.
6 Id., page 129.
11
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sets forth the child’s current levels of educational performance and sets annual goals
that the IEP team believes will enable the child to make progress in the general
education curriculum.”® The IEP tells how the child will be educated, especially with
regard to the child’s needs that result from the child’s disability, and what services will
be provided to aid the child. The child’s parents have a right to participate in the
formulation of an IEP.”” The IEP team must consider the strengths of the child,
concerns of the parents, evaluation results, and the academic, developmental, and
functional needs of the child.” The IEP is to include a statement of measureable goals,
including academic and functional goals that are designed to “meet the child’s needs,”
resulting from his/her disability, “to enable the child to be involved in and make
progress in the general educations curriculum,” and to “meet each of the child’s other
educational needs that result from the child’s disability.”” Annually, the IEP team must
review the student’s IEP to determine whether the annual goals are being achieved and
to revise the |IEP as appropriate to address the lack of progress toward the annual
goals, the results of any re-evaluation, information about the child provided by parents,
the child's anticipated needs and any other relevant matters.®® To foster full parent
participation, in addition to being a required member of the team making educational
decisions about the child, school districts are required to give parents written notice
when proposing any changes to the IEP,®! and are required to give parents, at least
once a year, a copy of the “procedural safeguards,” informing them of their rights as
parents of a child with a disability.®?
DECISION

6. Parent failed to make a reasoned argument in connection with the

Complaint. The Administrative Law Judge concludes that Parent simply finds the two

words in the two separate IDEA provisions, “all” and “each,” to somehow be correlated

76 20 U.S.C. § 1414(d); 34 C.F.R. §§ 300.320 to 300.324.

720 U.S.C. § 1414(d)(1)(B); 34 C.F.R. § 300.321(a)(1).

7820 U.S.C. § 1414(d)(3)(A); 34 C.F.R. § 300.324(a).

7820 U.S.C. § 1414(d)(1)(A)(11); 34 C.F.R. § 300.320(a)(2)(A) and (B).

80 20 U.S.C. § 1414(d)(4); 34 C.F.R. § 300.324(b)(1).

81 20 U.S.C. § 1415(b)(3); 34 C.F.R. § 300.503.

8220 U.S.C. § 1415(d); 34 C.F.R. § 300.504. Safeguards may also be posted on the Intemet.
17
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regarding what is required to be in an IEP. Parent misconstrues the “evaluation”
parameter with the development of an IEP. An appropriate evaluation must be
sufficiently comprehensive so to as “to identify” all of the child's special education and
related services’ needs. The sufficiency of evaluation parameter exists for purposes of
identification of disabilities or deficits.

7. Clearly in this case, Student has been appropriately identified by District
for many years. What remains for District to accomplish on behalf of Student is to
determine and develop the specific IEP goals and educational objectives that will offer
the opportunity to Student for access to the general education curriculum through
specially designed instruction.

8. The IDEA mandates that District provide a basic floor of opportunity, ie.,
“access” to education. Additionally, District has to determine which supportive and
related services will offer Student the ability to benefit educationally from special
education. A school satisfies the provision of FAPE through personalized instruction
with adequate support services to permit the child to benefit educationally from that
instruction.®

9. In this case, District has demonstrated that, in its development of the
2015-2016 IEP, it utilized not only the ABLLS-R assessment but also input, including
observations and data from educators, from its BCBA consuitant, and from Parents in
identifying Student’s capabilities and deficiencies. The hearing record demonstrated
that the 2015-2016 IEP was specific to Student’s unique needs and was individualized
as to Student’s current abilities and disabilities, including those found and documented
in the Spring 2015 ABLLS-R, to allow Student to benefit educationally from a program
of instruction.

10.  Petitioners were unable to demonstrate that the IDEA permits the use of
one assessment as the sole basis for determining a student’s educational and
functional needs. The IDEA mandates the use of a variety of assessments.

Additionally, Petitioners failed to support their contention that the IDEA would mandate

18
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a goal and objective developed for “each” need identified in one assessment tool, in
this case, in the Spring 2015 ABLLS-R assessment, based on an IDEA provision that a
child be “assessed in all areas of suspected disability.” Therefore, Petitioners have
failed to establish a violation of the IDEA by District as was alleged in the Complaint.

11.  The Administrative Law Judge concludes that Petitioners have not
demonstrated by a preponderance of evidence that District failed to offer, or failed to
provide, Student with FAPE by providing an IEP that did not address “each” need
identified in the Spring 2015 ABLLS-R assessment. The Administrative Law Judge
concludes that Petitioners have failed to meet the burden of proof and, therefore,
Petitioners’ Complaint should be dismissed and Petitioners’ remedy for compensatory
hours should be denied.

12.  Given the conclusion that Petitioners have failed to meet the burden of
proof, resulting in dismissal of Petitioners’ Complaint and res judicata of the issue, the
Administrative Law Judge concludes that Respondent’s motion to dismiss is moot.

ORDER

Based on the findings and conclusions above,

IT IS ORDERED that Petitioners’ Complaint is dismissed with prejudice and
Petitioners’ request for relief is denied. Accordingly, District is deemed the prevailing
party.

ORDERED this day, August 16, 2016.

/s/ Kay A. Abramsohn
Administrative Law Judge

RIGHT TO SEEK JUDICIAL REVIEW

Pursuant to 20 U.S.C. § 1415(i) and A.R.S. § 15-766(E)(3), this
Decision and Order is the final decision at the administrative level.
Furthermore, any party aggrieved by the findings and decisions made
herein has the right to bring a civil action, with respect to the complaint

83 Hendrick Hudson Central Sch. Dist. Bd. of Educ. v. Rowley, 458 U.S. 176, 203 (1982); see also Park v.
Anaheim Union High Sch. Dist., 464 F.3d 1025, 1033 (9" Cir. 2006) (citing Capistrano Unified Sch. Dist.

v. Wartenberg, 59 F.3d 884, 893 (9" Cir. 1995)).
19



presented, in any State court of competent jurisdiction or in a district court
of the United States. Pursuant to A.A.C. § R7-2-405(H)(8), any party may
appeal the decision to a court of competent jurisdiction within thirty-five
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(35) days of receipt of the decision.

Copy mailed/e-mailed/faxed August 16, 2016 to:

Patrice M. Horstman, Esq.

Hufford, Horstman, Mongini, Parnell & Tucker, PC
120 N. Beaver St.

P.O.Box B

Flagstaff, AZ 86002

pmh@h2m2law.com

Kacey Gregson

Arizona Department of Education
1535 West Jefferson

Phoenix, AZ 85007
kacey.gregson@azed.gov

By Felicia Del Sol
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